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FOREWORD 


The  Teachers  Union  of  New  York  presents  in  this  pam¬ 
phlet  the  summation  by  defense  counsel  in  the  trial  of  Mr. 
David  L.  Friedman,  a  New  York  City  school  teacher,  because 
we  believe  the  arguments  go  to  the  very  heart  of  the  current, 
widespread  attacks  on  academic  freedom,  whether  in  the  form 
of  loyalty  oaths,  investigating  committees,  or  political  inquisi¬ 
tions  by  Superintendents  and  Boards  of  Education  or  Boards 
of  Regents. 

Mr.  David  L.  Friedman,  an  English  teacher  with  a  record  of 
25  years  of  outstanding  service  in  the  school  system  had  been 
suspended  without  pay  on  May  3rd,  1950.  He  was  charged  by 
Dr.  William  Jansen,  Superintendent  of  Schools,  with  “ insubor¬ 
dination ’  and  “ conduct  unbecoming  a  teacher"  because  of 
alleged  membership  in  the  Communist  Party  and  refusal  to 
answer  questions  about  membership.  Seven  other  teachers, 
whose  trials  followed,  were  suspended  at  the  same  time  for 
refusal  to  answer  the  question,  “ Are  you  or  ivere  you  ever  a 
member  of  the  Communist  Party?”  However,  they  were  not 
charged  with  membership.  The  Superintendent,  it  is  clear,  is 
attempting  in  these  trials  to  establish  not  only  his  right  to  dis¬ 
miss  Communists,  but  to  question  all  teachers  who  he  believes 
ire  members  of  the  Communist  Party  or,  in  his  own  words 
‘closely  connected  with”  the  Communist  Party. 

The  eight  teachers  are  noted  for  outstanding  teaching  rec¬ 
ords,  and  for  contributions  in  the  field  of  education.  As 
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leaders  and  active  members  of  the  Teachers  Union,  they  have 
played  an  important  part  in  campaigns  for  salaries,  pensions, 
increased  educational  budgets,  academic  freedom,  and  in  the 
fight  against  any  display  of  bias  and  bigotry  in  the  classroom. 

Mr.  Friedman’s  trial  which  lasted  from  September  18th 
through  October  11th,  had  some  curious  aspects.  For  the  first 
time,  the  Board  of  Education  delegated  its  responsibility  to 
some  one  outside  the  school  system  and  appointed  as  Trial  Ex¬ 
aminer  Mr.  Theodore  Kiendl,  a  prominent  corporation  lawyer 
unacquainted  with  the  problems  of  the  schools.  The  prosecution 
was  not  undertaken  by  the  legal  staff  of  the  Board  of  Education, 
as  is  customary,  but  by  the  Corporation  Counsel  of  the  City  of 
New  York  and  at  least  three  of  his  assistants.  The  prosecution 
relied  entirely  on  the  testimony  of  paid  professional  informers 
like  Louis  F.  Budenz,  Joseph  Kornfeder  and  a  police  spy. 

The  Corporation  Counsel,  John  P.  McGrath,  with  newspaper 
headlines  in  view,  opened  the  trial  with  a  flamboyant  and 
highly  emotional  speech  charging  Mr.  Friedman  with  being  a 
fifth  columnist,  a  potential  quisling,  with  using  “oblique”  meth¬ 
ods  of  inculcating  the  doctrines  of  Marxism-Leninism,  and  with 
being  bound  by  the  “ iron  discipline”  of  the  Communist  Party 
to  disobey  directives  of  his  School  Superiors. 

Yet  not  one  supervisor,  teacher,  student,  or  parent  was 
called  to  testify  to  the  truth  of  these  charges.  The  only  school 
official  called  by  the  prosecution  was  Superintendent  Jansen, 
who  verified  the  fact  that  he  had  summoned  and  questioned 
Mr.  Friedman  and  that  Mr.  Friedman  had  refused  to  answer. 
Under  cross  examination  he  admitted  that  he  had  not  investi¬ 
gated  Mr.  Friedman  s  classroom  conduct  prior  to  suspending 
him ;  that  he  had  no  information  from  any  source  that  Mr.  Fried- 
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man  had  used  his  classroom  to  promulgate  Communist  doctrine 
or  that  he  had  ever  advocated  violent  overthrow  of  the  gov¬ 
ernment. 

Towards  the  end  of  the  proceedings,  the  Trial  Examiner 
asked  Mr.  McGrath,  “But  you  do  not  contend  that  there  is  any 
affirmative  proof  of  any  affirmative  action  taken  by  this  re¬ 
spondent  in  the  classroom ?”  To  this  the  Corporation  Counsel 
replied,  “We  have  not  adduced  any  proof  of  any  specific  class¬ 
room  acts.”  And  in  the  course  of  the  trial  Mr.  Kiendl  re¬ 
marked,  “I  have  heard  no  proof  of  any  conduct  unbecoming  a 
teacher  on  the  part  of  your  respondent  in  the  classroom  or  in 
his  extra-curricular  activities,  and  unless  there  is  some  proof 
to  that  effect,  I  should  proceed  on  the  assumption  —  that  his 
conduct  in  that  respect  was  exemplary.” 

Professor  Thomas  I.  Emerson  of  Yale  who  was  actually  on 
the  witness  stand  waiting  to  testify,  and  other  scholars  and  edu¬ 
cators,  who  were  called  by  the  defense  as  experts  on  academic 
freedom  and  on  the  dangers  to  education  inherent  in  such  trials, 
were  not  permitted  to  testify.  The  Trial  Examiner  sought  to 
narrow  the  issues  to  the  question  of  whether  Mr.  Friedman  was 
a  member  of  the  Communist  Party  and  whether  it  had  been 
proved  to  his  satisfaction  that  the  Communist  Party  advocated 
the  violent  overthrow  of  the  government.  “I  do  not  see,”  said 
Mr.  Kiendl,  “that  academic  freedom  is  even  remotely  in¬ 
volved  .  .  .** 

The  Trial  Examiner  also  ruled  out  almost  all  questions  by 
which  the  defense  sought  to  prove  its  charge  that  the  admittedly 
low  state  of  morale  among  teachers,  the  growing  demand  for 
an  investigation  of  bias  and  bigotry  in  the  schools,  and  the 
pending  investigation  of  graft  and  corruption  in  the  purchase 
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of  materials  and  in  the  repair  of  school  buildings  made  a  diver¬ 
sion  in  the  form  of  a  “red  hunt ”  desirable. 

It  was  clear  at  the  end  of  the  trial  that  Mr.  Friedman  was 
beyond  any  doubt  an  excellent  teacher  with  an  unblemished 
record  —  but  that  this  was  considered  irrelevant  in  determining 
his  fitness  to  teach.  From  the  presentation  of  the  Corporation 
Counsel  and  the  remarks  and  questions  of  the  Trial  Examiner 
( quoted  in  the  body  of  this  pamphlet )  the  theory  emerged  that 
a  teacher  could  be  dismissed  not  because  of  anything  he  had 
done  or  said,  but  because  he  might  some  time  in  the  future 
indoctrinate  his  pupils.  Thus  the  theory  of  guilt  by  association 
was  carried  a  step  further — potential  guilt  by  association,  and 
its  corrolary,  preventive  dismissal. 

However  on  the  final  day  of  the  trial,  Mrs.  Rose  Russell, 
Legislative  Representative  of  the  Teachers  Union,  Mr.  Nathan 
Witt  and  Mr.  Harold  Carnmer,  attorneys  for  Mr.  Friedman,  in 
summing  up  for  the  defense  broke  out  of  the  narrow  limits  im¬ 
posed  by  the  Trial  Examiner  up  to  that  time.  We  are  not  in¬ 
cluding  Mr.  Witt’s  statement  - — -  a  brilliant  analysis  of  attempts 
by  the  prosecution  to  circumvent  the  Civil  Service  Law — be¬ 
cause  of  its  technical  character. 

Mrs.  Russell  and  Mr.  Carnmer  presented  a  plea,  buttressed 
by  scholarly  research,  for  reason  against  hysteria,  for  con¬ 
sideration  of  actual  conduct  as  against  the  notion  of  potential 
guilt,  for  intellectual  freedom  as  against  trials  of  books  and 
ideas,  and  for  the  protection  of  teachers  and  children  from  the 
intimidating  and  stultifying  effects  of  heresy  trials. 

We  present  their  statements  as  they  appear  in  the  official 
record  of  the  trial  with  a  few  minor  omissions  necessitated  by 
space  limitations.  The  headings  have  been  added  by  the  editors 
of  this  pamphlet. 
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Statement  by 
Mrs.  Rose  Russell 


UNFOUNDED  CHARGES 

When  we  opened  our  case,  or,  rather,  at  the  very  beginning 
of  these  proceedings,  we  said  that  no  case  would  be 
made  of  unbecoming  conduct  against  Mr.  Friedman  because  no 
case  could  be  made  of  unbecoming  conduct.  The  hearing  has 
fully  borne  out  our  contention.  Mr.  Friedman’s  twenty-four-year 
record  as  a  teacher  stands  as  an  enviable  record,  of  which  any 
school  system  should  be  proud.  His  character,  his  relations  with 
his  supervisors,  his  fellow  teachers,  his  pupils,  with  the  com¬ 
munity,  have  been  beyond  reproach.  Indeed,  the  Superintendent 
has  been  forced  to  concede  that  his  conduct  as  a  teacher  has 
been  exemplary.  This  alone  should  cause  the  case  to  be  dis¬ 
missed. 

On  the  other  hand,  the  Corporation  Counsel  has  made  a 
number  of  very  serious  charges  against  Mr.  Friedman.  In  his 
opening  charge,  at  the  beginning  of  this  proceeding,  Corpora¬ 
tion  Counsel  McGrath  said  that  Mr.  Friedman  was  required  to 
perform  acts  which  were  contrary  to  the  standards  of  conduct 
prescribed  for  teachers  in  the  employ  of  the  Board. 

He  said,  further,  that  Mr.  Friedman  accepts  the  iron  dis¬ 
cipline  of  the  Communist  Party,  which  requires  every  Com¬ 
munist  to  follow  the  directives  of  the  leaders,  whether  he  agrees 
with  them  or  not,  and  that  Mr,  Friedman  sought  to  stir  up  class 
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struggles  and  to  advance  the  interests  of  Soviet  Russia  over  our 
own  country,  if  necessary,  and  that  he  obeyed  this  doctrine. 

Mr.  McGrath  said,  further,  that  Mr.  Friedman  followed 
the  Party  line  without  questioning  all  of  its  gyrations  and  there¬ 
by  gave  up  the  academic  freedom  which  he  claims  to  be  cham¬ 
pioning.  The  Corporation  Counsel  charged  that  Mr.  Friedman 
is  a  professional  revolutionary,  a  Marxist,  and  a  disciplined 
member  of  a  quasi-military  organization.  He  charged  that  Mr. 
Friedman  educated  the  masses  to  the  need  of  the  violent  over¬ 
throw  of  the  state.  Mr.  McGrath  said  that  it  was  Mr.  Friedman’s 
duty  to  work  unceasingly  in  all  his  activities  to  inject  the  idea 
of  the  need  for  a  class  struggle,  to  prepare  the  masses  for  the 
propitious  moment  when  a  revolution  would  be  successful  and 
a  dictatorship  of  the  proletariat  established. 

Mr.  McGrath  said  that  Mr.  Friedman  was  expected  to  guide 
and  direct  the  hatred  of  children  for  the  bourgeois  public  school 
system  in  order  to  be  able  skillfully  to  inject  Marxist  doctrines 
into  his  teaching. 

The  Corporation  Counsel  charged  that  Mr.  Friedman  was 
told  to  write  new  school  text  books  and  to  rewrite  history  from 
the  Marxist  viewpoint;  that  he  was  required  to  create  and  use 
every  opportunity  to  inculcate  and  spread  Communist  doctrines. 

The  Corporation  Counsel  charged  that  Mr.  Friedman  was 
adept  in  the  use  of  the  oblique  method  to  inject  Marxist-Leninist 
analyses  in  the  minds  of  his  pupils. 

He  charged  that  unfavorable  contrasts  are  thus  made  be¬ 
tween  political,  social  and  economic  conditions  here  and  in 
foreign  countries,  which  suggest  that  it  would  be  wise  and 
profitable  to  emulate  the  foreign  examples,  particularly  if  they 
are  Russian. 
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Mr.  McGrath  charged  that  Mr.  Friedman  is  engaged  in 
creating  a  fifth  column  in  our  midst,  and  charged  that  he  is 
engaged  in  disorganizing  and  weakening  the  internal  structure 
of  our  government  by  class  struggles,  civil  disorder,  mass 
strikes,  mutiny  and  disaffection  in  the  armed  forces. 

Mr.  McGrath  charged  that  Mr.  Friedman  resorts  to  all  kinds 
of  unprincipled  lies,  tricks  and  distortion,  wherein  words  lose 
their  ordinary  meanings,  and  that  he  engages  in  the  species  of 
double-talk  whereby  words  mean  one  thing  to  the  initiated  and 
the  opposite  to  all  others. 

Mr.  McGrath  charged  that  Mr.  Friedman  has  been  taught 
to  rid  himself  of  any  scruples,  and  that  he  regards  honesty  and 
straightforward  dealings  as  bourgeois  prejudices.  He  charged 
that  Mr.  Friedman  is  a  fifth  columnist  in  our  schools  and  a 
potential  quisling  on  our  payroll.  He  charged  that  Mr.  Fried¬ 
man  is  an  advocate  of  the  destruction  of  our  civil  liberties  and 
our  free  institutions. 

Not  one  charge  has  been  proved — no  testimony  offered  to 
prove  any  of  these  charges,  no  evidence  to  support  these  charges, 
and  our  efforts  to  disprove  them  were  rejected.  For  this  alone, 
the  charges  should  be  dismissed. 

LESSONS  OF  THE  LUSK  LAWS 

This  is  a  serious  hearing.  This  is  not  an  ordinary  case.  This 
is  not  a  case  in  which  a  teacher  has  been  absent  without  author¬ 
ization  for  whatever  reason,  whether  it  be  as  in  the  case  of  some 
whose  names  were  cited  yesterday,  for  unknown  causes,  derelic¬ 
tion  of  duty,  or  whether  it  be  out  of  habitual  drunkenness. 

This  is  a  case  which  goes  to  the  heart  of  the  democratic 
educational  process  and  the  effects  of  which  will  be  felt  not  only 

r  7i 


in  the  school  system,  of  New  York  City,  and  not  only  throughout 
the  public  school  system  of  our  country,  but  throughout  the 
ivhole  world. 

In  many  ways  it  is  reminiscent  of  the  Lusk  Laws,  and  in  our 
charge  that  the  proceeding  is  unfair  and  based  upon  unfair 
charges,  it  recalls  a  comment  which  was  made  by  Professor 
Howard  K.  Beale  in  his  classic  study,  “ Are  American  Teachers 
Free?”  which  was  published  under  the  auspices  of  the  Commis¬ 
sion  on  the  Social  Studies  in  the  Schools  of  the  American  His¬ 
torical  Association,  and  which,  by  the  way.  Superintendent 
Jansen  had  never  heard  of.  Professor  Beale  says,  on  page  36, 
speaking  of  the  issues  that  arose  during  the  Lusk  Law  period, 

“In  New  York  there  were  elaborate  hearings,  defense  counsel 
and  all  the  paraphernalia  of  a  trial,  even  though  the  decision 
was  determined  in  advance  by  the  war  hysteria  of  the  men 
conducting  the  proceedings.” 

It  will  be  recalled  that  the  Lusk  Laws  were  first  introduced 
in  1919  and  vetoed  by  Governor  Alfred  E.  Smith,  and  in  his 
veto  message,  Governor  Smith  said,  in  1920, 

“The  traditional  abhorrence  of  a  free  people  of  all  kinds  of 
spies  and  secret  police  is  valid  and  justified  and  calls  for  the 
disapproval  of  this  measure.  The  test  established  is  not  what 
the  teacher  teaches,  but  what  the  teacher  believes,  and  the  effect 
of  the  bill  would  be  to  make  the  Commissioner  of  Education 
the  sole  and  arbitrary  dictator  of  the  personnel  of  the  teaching 
force  of  the  State  in  the  public  schools.  This  bill  must  be  judged 
by  what  can  be  done  under  its  provisions.  It  permits  one  man 
to  place  upon  any  teacher  the  stigma  of  disloyalty,  and  this, 
even  without  hearing  or  trial.  No  man  is  so  omniscient  or 
wise  as  to  have  entrusted  to  him  such  arbitrary  and  complete 
power,  not  only  to  condemn  any  individual  teacher  but  to 
decree  what  belief  or  opinion  is  opposed  to  the  institutions  of 
the  country.” 

Professor  Beale  points  out  that  the  passage  of  the  Lusk 
Laws,  which  took  place  during  the  administration  following 
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Governor  Smith’s,  “led  to  an  orgy  of  investigation  and  persecu¬ 
tion,”  and  the  New  York  City  school  system  had  so  disastrous 
an  experience  with  it  that  in  1923,  when  Governor  Smith  was 
again  governor,  after  an  interval  of  one  term,  the  New  York 
City  Board  of  Education,  which  had  previously  supported  the 
Lusk  Laws,  reversed  its  position  unanimously  and  endorsed  the 
movement  for  repeal,  pointing  to  the  fact  that  its  experience 
had  shown  that  teachers  felt  “as  though  they  had  a  policeman 
at  their  heels.”  And  then,  in  1923,  when  Governor  Smith  was 
once  more  the  executive  officer  of  the  State,  he  signed  the  repeal 
bills  and  said  this: 

“The  Lusk  Laws  are  repugnant  to  the  fundamentals  of  Ameri¬ 
can  democracy.  Teachers,  in  order  to  exercise  their  honorable 
calling,  were,  in  effect,  compelled  to  hold  opinions  as  to  gov¬ 
ernmental  matters  deemed  by  the  state  officer  consistent  with 
loyalty.  Freedom  of  opinion  and  freedom  of  speech  were,  by 
these  laws,  unduly  shackled,  and  an  unjust  discrimination 
was  made  against  the  members  of  a  great  profession. 

“In  signing  these  bills”  —  (that  is,  the  repeal  bills)  —  “I 
firmly  believe  I  am  vindicating  the  principle  that,  within  the 
limits  of  the  Penal  Law,  every  citizen  may  speak  and  teach 
what  he  believes.” 

REMOTE  AND  UNRELATED  EVIDENCE 

The  proof  of  Mr.  Friedman’s  conduct  as  a  teacher  was  un¬ 
fairly  circumscribed,  and  unlimited  latitude  given  to  evidence 
concerning  others  in  no  way  connected  with  him. 

It  will  be  recalled  that  during  the  first  days  of  the  proceed¬ 
ing  we  listened  to  long  accounts  of  the  experiences  of  a  Mr. 
Kornfeder  and  Mr.  Budenz,  their  travels,  their  alleged  con¬ 
versations  with  persons,  some  known,  some  unknown,  their  meet¬ 
ings  in  mysterious  places,  their  readings,  their  alleged  dis¬ 
cussions. 

In  those  days,  as  it  was  more  and  more  obvious  that  no 
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connection  was  being  made  between  the  testimony  given  and 
Mr.  Friedman,  the  impression  might  have  been  gained  that 
Mr.  Friedman  was  being  held  responsible  for  The  Communist 
Manifesto  of  1848,  for  the  1905  revolution  in  Russia  against 
the  tsar,  for  the  writings  of  Lenin  and  Stalin  and  for  the  writings 
of  many  others,  for  the  Bolshevik  revolution  of  1917,  for  Mr. 
Kornfeder’s  park  bench  meetings,  for  his  conversations  — 
alleged  conversations  —  with  Stalin’s  secretary,  for  Mr.  Bu- 
denz’s  spiritual  experiences  from  one  faith  to  another. 

The  efforts  of  Mr.  Friedman’s  counsel  to  object  to  having 
such  evidence  received  were  denied.  No  connection  was  made 
during  that  testimony  and  there  still  has  not  been  any  connec¬ 
tion  made  between  that  testimony  and  Mr.  Friedman. 

For  days,  the  forgotten  charge  was  the  charge  of  unbecoming 
conduct  as  a  teacher,  for  which  Mr.  Friedman  was  allegedly 
being  tried;  and  he  was  being  threatened  with  dismissal  from 
the  post  in  which  he  had  faithfully  served  for  a  quarter  of  a 
century,  not  for  anything  he  did  or  said,  not  for  the  actual  in¬ 
fluence  that  he  had  upon  his  pupils,  but  because  of  what  his 
words  and  acts  were  assumed  to  be,  because  of  what  others  said 
certain  doctrine  was  alleged  to  mean. 

NO  FAULT  FOUND  WITH  RECORD 

In  the  end,  no  fault  was  found  with  Mr.  Friedman’s  twenty- 
five  years  as  a  teacher,  and  he  can  well  say  with  Socrates,  as 
Plato  wrote  in  the  Apology  of  Socrates,  translated  by  Benjamin 
Jowett — 

“For  if  I  am  really  corrupting  youth  and  have  corrupted  some 
of  them  already,  those  of  them  who  have  grown  up  and  become 
sensible  that  I  gave  them  bad  advice  in  the  days  of  their  youth 
should  come  forward  as  accusers,  and  if  they  do  not  like  to 
come  themselves,  some  of  their  relatives,  fathers,  brothers  or 
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other  kinsmen  should  say  what  evil  their  families  suffered  at 
my  hands.  Why  should  they,  too,  support  me  with  their  testi¬ 
mony?  Why,  indeed,  except  for  the  cause  of  truth  and  justice 
and  because  they  know  that  I  am  speaking  the  truth.” 

Mr.  Friedman’s  counsel  made  efforts  to  find  out  how  the 
Superintendent  of  Schools  arrived  at  the  concept  that  member¬ 
ship  in  the  Communist  Party,  or  in  any  organization,  constitutes 
conduct  unbecoming  a  teacher.  These  efforts  were  frustrated, 
for  the  Corporation  Counsel  objected.  The  Superintendent  of 
Schools  has  not  explained,  either  in  this  proceeding  or  to  the 
teachers  at  any  time,  how  this  new  criterion  for  judging  a 
teacher  can  be  justified. 

PREMISE  NOT  SUBJECTED  TO  REASON 

Indeed,  it  can  be  seen  that  a  premise  put  forward  by  the 
Corporation  Counsel,  namely,  that  membership  in  the  Com¬ 
munist  Party  involves  unbecoming  conduct,  is  expected  to  be 
accepted  as  a  dogma  —  not  to  be  questioned,  not  to  be  subjected 
to  the  scrutiny  of  reason,  not  to  be  examined,  not  to  be  verified, 
not  to  be  proved,  but  to  be  accepted  as  the  conclusion  —  and 
the  myth  becomes  truth. 

Teachers  have  a  right  to  know  on  what  basis  they  are 
being  judged.  The  Superintendent  of  Schools  is  not  in  this  pro¬ 
ceeding  merely  as  any  witness  called  in  to  testify  to  this  or  that. 
He  is  the  administrative  officer,  the  administrative  head  of  the 
largest  school  system  in  the  country  and,  perhaps,  in  the  world. 
He  is  the  administrative  officer  of  a  school  system  employing 
36,000  teachers  and  some  four  or  five  thousand  other  employees 
and  serving  nearly  a  million  children  and  many  adults,  both 
directly  and  indirectly  through  their  parenthood  of  the  children 
in  the  schools. 
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EVASION  OF  RESPONSIBILITY 

He  has  a  responsibility  far  beyond  that  of  anyone  else  to 
maintain  our  public  schools  in  health,  in  sanity,  in  decency  and 
in  democratic  relationships  between  teacher  and  teacher,  teacher 
and  supervisor,  between  teacher  and  pupil  and  between  teacher 
and  community. 

He  cannot  delegate  to  the  Corporation  Counsel  the  deter¬ 
mination  of  what  constitutes  conduct  unbecoming  a  teacher. 
It  must  be  his  decision  by  which  he  stands.  It  must  be  a  policy 
determined  by  himself  and  the  Board  of  Education,  which  is 
the  policy-making  body  of  laymen  responsible  to  the  City  of 
New  York  for  the  good  conduct  of  our  public  schools. 

Neither  the  Superintendent  nor  the  Board  of  Education  can 
delegate  these  functions  and  this  responsibility  to  anybody  else. 
The  issue  cannot  be  seen  as  a  narrow  and  legal  one,  but  as  one 
which  is  most  basic,  most  fundamental  to  the  whole  educative 
process. 

It  is  for  this  reason  that  we  opposed  the  appointment  of  an 
outsider  as  an  examiner  —  any  outsider,  no  matter  who  he 
might  be. 

The  point  that  I  make  is  that  the  proceedings  were  charac¬ 
terized  by  the  delegation  of  the  policy-making  function  of  the 
Board  of  Education  and  of  the  Superintendent  of  Schools  to  the 
Corporation  Counsel  and  that  they  were  conducted  by  an  outside 
Trial  Examiner.  In  both  instances,  the  concern  was  with  legal 
issues  and  not  with  educational  policies,  and  perhaps  for  that 
reason  the  testimony  of  educational  experts  was  excluded  in  a 
hearing  where  they  should  have  been  the  leading  witnesses  if, 
indeed,  a  trial  were  required  at  all. 

For  after  the  Corporation  Counsel  is  through  with  this  trial 
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and  resumes  —  I  should  not  say  resumes  —  but  leaves  the  issue 
of  education,  and  after  the  Trial  Examiner  is  through  with  this 
proceeding  and  returns  to  his  other  activities,  the  schools  remain 
and  the  consequences  of  this  proceeding  remain.  They  cannot 
be  ignored  and,  above  all,  they  cannot  be  ignored  by  the  Superin¬ 
tendent  of  Schools  and  the  Board  of  Education. 

USE  OF  SPIES  AND  INFORMERS 

The  hearing,  furthermore,  was  disgraced  by  the  character 
of  the  witnesses  produced  by  the  Superintendent  of  Schools  in 
support  of  his  charge. 

I  shall  leave  the  question  of  witnesses  Kornfeder  and 
Budenz  to  later  on  in  the  statement,  hut  let  us  go  to  witnesses 
Patterson  and  Horvath. 

In  his  classic  study,  “ Free  Speech  in  the  United  States ” 
Professor  Zechariah  Chafee  wrote,  on  Page  215: 

“The  existence  of  spies  is  one  of  the  worst  evils  of  seditious 
legislation,  whether  directed  toward  prosecution  or  deporta¬ 
tion.  Espionage  goes  with  an  Espionage  Act.  Informers  have 
been  the  inseparable  accompaniment  of  government  action 
against  the  expression  of  opinion  since  the  time  of  Tiberius. 

“If  political  utterances  are  made  criminal,  secret  police  are 
indispensable  to  discover  that  the  crime  has  been  committed 
at  all,  and  the  spy  often  passes  over  an  almost  imperceptible 
boundary  into  the  agent  provocateur  who  instigates  the 
utterences  he  reports  and  then  into  the  fabricator  who  in¬ 
vents  them.” 

Professor  Chafee  quotes  Sir  Erskine  May  in  his  “ Constitu¬ 
tional  History  of  England ”  as  follows: 

“ The  freedom  of  a  country  may  be  measured  by  its  immunity 
from  this  baleful  agency .”  And  he  further  quotes  from  May: 

“The  relations  between  the  government  and  its  informers  are 
of  extreme  delicacy.  Not  to  profit  by  timely  information  were 
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a  crime.  But  to  retain  in  government  pay  and  to  reward  spies 
and  informers  who  consort  with  conspirators  and  their  sworn 
accomplices,  and  encourage  while  they  betray  them  in  their 
crimes,  is  a  practice  for  which  no  plea  can  be  offered. 

“No  government,  indeed,  can  be  supposed  to  have  expressly 
instructed  its  spies  to  instigate  the  perpetration  of  crime,  but 
to  be  unsuspected,  every  spy  must  be  zealous  in  the  cause  which 
he  pretends  to  have  espoused,  and  his  zeal  in  a  criminal  enter¬ 
prise  is  a  direct  encouragement  of  crime. 

“So  odious  is  the  character  of  the  spy  that  his  ignominy  is 
shared  by  his  employers  against  whom  public  feeling  has  never 
failed  to  pronounce  itself  in  proportion  to  the  infamy  of  the 
agent  and  the  complicity  of  those  whom  he  served.” 

If,  indeed,  informers  are  held  in  such  low  repute  in  govern¬ 
ment  generally,  how  much  more  should  we  resist  and  resent 
and  deplore  and  reject  the  use  of  spies  in  a  public  school  system, 
against  teachers  upon  whom  the  effect  can  only  be  to  increase 
their  natural  timidity,  and  to  increase  the  terror  which  always 
accompanies  periods  of  hysteria. 

When  we  recall  what  Governor  Smith  said  about  the  Lusk 
Laws,  we  can  understand  why  this  Superintendent  and  this  Board 
of  Education  should  have  profited  by  its  experience  —  the  ex¬ 
perience  of  the  New  York  School  System. 

What  are  the  effects  of  the  use  of  such  witnesses  against 
teachers?  Suspicion  in  the  school  room,  teachers  mistrusting  each 
other,  teachers  afraid  of  pupils,  teachers  afraid  of  parents  as 
well  as  of  each  other. 

Is  this  a  healthy  atmosphere  in  which  to  conduct  our  public 
schools?  The  Superintendent  says  he  has  the  right  to  summon 
teachers  to  ask  them  this  question,  and  their  refusal  to  answer 
would  be  ground  for  charges  of  insubordination. 

What  is  the  teacher  to  do  who  knows  that  he  honors  the  testi¬ 
mony  of  spies  and  informers?  Won’t  this  teacher  ask  himself, 
“Will  the  Superintendent  believe  me  or  will  he  believe  the  paid 
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spy?  Had  I  not  better  retain  my  rights  and  my  dignity  as  an 
American  citizen  and  my  belief  in  the  American  Constitution 
and  deny  him  the  right  to  inquire  into  my  beliefs  and  political 
associations?” 

GREATEST  DANGER  TO  FREEDOM 

Education  is  always  one  of  the  first  victims  when  suppres¬ 
sion  is  abroad.  To  say,  as  was  done  in  this  proceeding,  that 
academic  freedom  is  not  an  issue  is  somewhat  like  a  Salem 
trial  in  which  the  pious  and  exemplary  life  of  the  woman  accused 
of  being  possessed  of  devils  is  deemed  irrelevant — while  witch¬ 
craft  itself  is  declared  not  to  be  an  issue,  its  subjection  to  reason 
and  documentary  proof  is  ruled  out,  including  its  consequences 
not  only  to  the  immediate  victim  about  to  be  sacrificed  on  the 
altar  of  superstition,  but  also  to  the  health  and  sanity  of  the 
whole  community. 

How  can  one  justify  the  exclusion  of  what  is  the  heart  of  this 
issue  from  the  whole  proceeding?  Will  it  be  understood  in  the 
educational  world  throughout  this  country  —  throughout  the 
world?  No,  indeed  it  will  not. 

One  of  the  witnesses  Mr.  Friedman's  counsel  was  prepared 
to  call,  who  was  excluded  from  this  proceeding.  Professor  Helen 
Merrell  Lynd,  Professor  of  Social  Philosophy  of  Sarah  Lawrence 
College,  in  her  brochure  entitled,  “ The  Nature  of  Freedom  in 
Liberal  Education ,”  says: 

“In  our  time,  and  particularly  to  education  in  our  time,  the 

greatest  danger  to  freedom  is  the  threat  of  suppression.” 

She  quotes  Raymond  B.  Fosdick,  formerly  president  of  the 
Rockefeller  Foundation,  who  said  recently: 

“With  the  possible  exception  of  John  Adams’  administration. 

there  is  a  risk  today  in  being  a  liberal  that  has  never  existed 
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before  in  the  history  of  the  Republic.” 

Professor  Lynd  goes  on  to  point  out  that: 

‘  Mr.  Fosdick,  with  copious  illustrations,  spelled  out  his  mean¬ 
ing  as  follows:  ‘That  any  person  who  supports  any  cause,  from 
international  exchange  of  students  to  extension  of  civil  rights, 
which  is  also  supported  by  Communists,  is  likely  to  be  de¬ 
nounced  as  a  knowing  front  for  Communists  or  as  a  dupe.’ 

This  situation  presents  risks  to  everyone  connected  with  liberal 
education,  students,  teachers  and  administrators.  These  threats 
are  specifically  embodied  in  such  legislation  as  the  Feinberg 
Act  in  New  York  State  and  similar  legislation  in  Maryland 
and  Massachusetts,  imposing  restrictions  on  political  thought 
and  activities  of  teachers,  and  in  so-called  investigating  com¬ 
mittees  in  California,  Washington,  Illinois  and  other  states.” 

Professor  Lynd  goes  on  to  say, 

“We  find  it  easy  to  tolerate,  even  to  welcome,  the  heresy  of 
another  time  and  place,  but  our  own  heretics,  we  say,  are 
different.  We  marvel  at  the  suppression  of  John  Huss;  we 
deplore  the  exiling  of  Roger  Williams;  we  are  eloquent  in  the 
denunciation  of  the  persecution  of  Galileo  or  Socrates,  but 
our  own  heretics,  the  so-called  ‘corruptors  of  our  children’  are 
really  dangerous  and  our  only  recourse  is  to  have  them  drink 
the  hemlock.  They  do  not  conform  to  our  traditional  pattern 
of  what  heretics  should  be  or,  as  we  frequently  put  it,  they  do 
not  fall  within  the  pattern  of  our  traditional  political  parties.” 

HERESIES  OF  THE  PAST 

But  we  should  recall  that  while  Galileo’s  judges  decreed  that 
the  earth  was  flat  and  stationary  and  Galileo  was  forced  to  re¬ 
cant,  saying  under  his  breath,  ‘It  does  move’,  the  judges  and 
their  decrees  have  been  rejected  by  history,  but  Galileo  remains 
and  the  earth  does  move. 

We  should  recall  that  the  theocratic  bigots  who  drove  Roger 
Williams  out  of  Massachusetts  are  forgotten,  but  Roger  Williams 
is  honored  in  American  history  for  his  founding  of  the  most 
democratic  of  the  American  colonies,  when  he  was  driven  out 
and  fled  to  Rhode  Island. 
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Is  it  not  true  that  long  after  his  other  achievements  have  been 
forgotten,  Alfred  Smith  will  be  remembered  throughout  Ameri¬ 
can  history  for  generations  to  come  for  what  he  said  when  he 
vetoed  the  Lusk  Laws,  and  later  when  he  helped  to  have  them 
repealed? 

WORDS  OF  EDUCATORS 

This  proceeding,  which  listened  to  men  like  Kornfeder 
and  Budenz,  but  would  not  hear  the  testimony  of  Professor 
Thomas  I.  Emerson,  a  leading  expert  in  the  field  of  civil  liberties 
and  academic  freedom,  should  hear  from  some  of  them  now, 
from  the  workers  in  the  educational  vineyard  to  whom  our  pub¬ 
lic  schools  are  precious,  and  who  have  dedicated  their  lives  and 
their  talents,  and  some  their  genius,  to  the  building  of  this 
great  bulwark  of  our  democracy. 

Let  us  listen  first  to  a  product  of  our  own  public  schools,  one 
who  took  part  in  the  persecutions  of  30  years  ago,  who  was,  in 
effect,  a  leading  spirit  in  those  persecutions — John  L.  Tildsley, 
who  was  an  Associate  Superintendent  of  Schools. 

When,  after  the  first  world  war,  the  Public  Education  Asso¬ 
ciation  of  New  York  set  up  a  Reconstruction  Committee  to  undo 
the  damage  of  the  repression,  it  pointed  out  that  during  the  war 
educational  authorities  everywhere  had  done  serious  damage  to 
our  highest  ideals  of  intellectual  freedom  and  teaching  efficiency. 

‘'They  have  substituted  propaganda  for  truth,  and  have 
brought  about  a  kind  of  intellectual  reign  of  terror  against 
those  teachers  suspected  of  independent  opinion.  John  L.  Tild¬ 
sley,  one  of  the  prime  persecutors  of  wartime  pacifists  and 
radicals  in  New  York,  has  decided  that  the  violation  of  free¬ 
dom,  even  in  stress  of  war,  was  a  great  mistake.'’ 

And  ten  years  after  1923,  in  the  year  1933.  Tildsley  confessed, 
“The  writer  was  largely  responsible  for  these  dismissals.  He 
believes  now  the  dismissals  were  a  mistake  and  due  to  war 
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emotionalism.  The  harm  thus  done  to  freedom  of  teaching  and 
to  the  intellectual  and  moral  integrity  of  teachers  far  outweighs 
the  harm  that  might  possibly  result  from  retaining  the 
teachers.” 

Here  we  have  a  man  big  enough  in  spirit  to  recognize  his 
error  and  confess  it  publicly  and  to  devote  himself  for  years 
afterwards  until  his  recent  death,  to  a  defense  of  freedom,  a 
defense  of  freedom  in  teaching,  particularly. 

Dr.  Jansen  cited,  as  one  of  the  sources  upon  which  he  drew 
in  coming  to  his  conclusion  that  membership  in  the  Communist 
Party  would  be  ground  for  charges  against  a  teacher,  a  resolution 
adopted  by  the  National  Educational  Association,  the  NEA.  It  is 
interesting  indeed  that  Dr.  Jansen  overlooked  the  voices  in  the 
NEA  who  opposed  this,  and  the  fact  that  the  NEA  alone  of  all 
educational  associations,  fell  by  the  wayside  in  the  matter  of 
the  determination  of  educators,  following  the  disasters  in  the 
twenties,  never  again  to  allow  themselves  to  become  part  of 
another  drive  to  suppress  independent  thought  and  freedom  of 
education. 

Unlike  the  NEA,  the  American  Public  Administration  Asso¬ 
ciation,  the  American  Association  of  Law  Schools,  die  Editorial 
Board  of  the  Journal  of  Legal  Education,  the  American  Associa¬ 
tion  of  University  Professors,  the  American  Philosophical 
Society,  the  Eastern  Sociological  Society,  Association  of  Mathe¬ 
matics  Teachers,  and  numerous  educators  of  the  highest  stature 
in  the  country,  do  not  agree. 

Here  is  what  Professor  Alonzo  Myers  said  at  the  NEA 
Convention  itself  only  a  few  months  ago,  in  July.  “Teachers  have 
become  scared  rabbits,  and  are  afraid  of  being  labeled  Reds.” 
In  an  address  on  “ Freedom  to  Teach,  Freedom  to  Learn,”  Dr. 
Myers  said  that: 
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“in  most  schools,  and  colleges,  there  are  just  too  many  things 
that  we  do  not  dare  talk  about.  Teachers  are  called  subversive 
for  what  they  think,  rather  than  for  what  they  do.  The  threat 
to  civil  liberties  and  academic  freedom  is  greater  than  it  has 
ever  been.”  And  he  called  the  Feinberg  Law  in  New  York 
State  “the  most  vicious  and  dangerous  legislation  ever  en¬ 
acted  against  the  teaching  profession.” 

At  this  same  meeting,  Dr.  Martin  W.  Essex,  Chairman  of 
the  NEA  Committee  on  Tenure  and  Academic  Freedom,  re¬ 
ported  as  follows: 

“A  greater  degree  of  overt  and  voluntary  censorship  exists 
in  the  nation’s  schools  today  than  ever  before.  The  situation 
is  critical.  Teachers  are  afraid  to  discuss  controversial  issues 
in  the  classroom  for  fear  of  being  branded  as  ‘Red’,  ‘Progres¬ 
sive’,  or  ‘Radical’.” 

It  is  interesting  to  note  that  in  commenting  on  the  attacks 
on  academic  freedom,  the  words  “Red”,  “Progressive”  and 
“Radical”  are  used  virtually  interchangeably. 

From  the  many  statements  on  this  question  from  leading 
educators  such  as  Chancellor  Hutchins  of  the  University  of 
Chicago,  President  Harold  Taylor  of  Sarah  Lawrence  College, 
Professor  Carl  Van  Doren  and  Professor  Walter  Gellhorn  of 
Columbia,  Dr.  James  Killian,  President  of  the  Massachusetts 
Institute  of  Technology,  and  many,  many  others,  I  should  like 
to  select  one  or  two  brief  ones  to  quote  here.  Chancellor  Hutchins, 
in  June,  1949: 

“The  test  of  a  teacher  is  whether  he  is  competent.  If  we  apply 
any  other  test  than  competence  in  determining  the  qualifica¬ 
tions  of  teachers,  we  shall  find  that  pressures  and  prejudice 
will  determine  them.” 


POTENTIAL  COMMISSION  OF  AN  ACT 

TRIAL  EXAMINER  KIENDL:  Do  you  mean  by  competence 
just  the  ability  to  teach? 
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MRS.  RUSSELL:  His  professional  competence. 

TRIAL  EXAMINER  KIENDL:  Do  you  mean  an  ability  to 
teach?  Can  you  imagine  a  teacher  who  had  professional  com¬ 
petence,  from  the  standpoint  of  ability  to  teach,  and  might  be 
extremely  dangerous  to  entrust  with  the  education  of  our  youth? 

MRS.  RUSSELL:  Only  if  I  should  say  you  have  in  mind 
some  trait  which  would  be  criminal  or  bordering  upon  the 
criminal  or  an  immorality  bordering  upon  the  criminal. 

TRIAL  EXAMINER  KIENDL:  Would  you  say  something 
in  the  nature  of  bordering  on  the  possibility  of  indoctrinating  the 
minds  of  those  pupils  to  the  overthrow  and  destruction  by  force 
and  violence  of  our  American  institutions? 

MRS.  RUSSELL:  Actual  indoctrination  to  that  effect  would 
be  considered  incompetence  as  a  teacher.  That  is  why  we  main¬ 
tain  that  objective  teaching,  which  includes  the  principle  of  non¬ 
indoctrination,  is  a  very  precious  principle  and  must  not  be  lost. 
And  a  teacher  who  indoctrinates  his  own  views  or  the  views  of 
any  religious  or  political  faith  thereby  makes  himself  incom¬ 
petent.  But  it  must  be  in  the  teacher  s  own  acts,  his  own  conduct, 
and  not  an  assumption,  not  an  unproved  allegation  particularly 
in  the  case  that  we  have  before  us  where,  for  25  years,  the 
teacher  has  shown  that  no  such  charge  has  been  or  can  be  made 
against  him. 

TRIAL  EXAMINER  KIENDL:  Mrs.  Russell,  if  we  agree 
that  actual  indoctrination,  as  we  have  been  discussing  it,  is 
tantamount  to  incompetence  on  the  part  of  the  teacher,  and 
would  be  possible  cause  for  removal,  would  you  go  so  far  as 
to  say  that  the  possibility  of  such  indoctrination  at  some  pro¬ 
pitious  time  of  the  teacher’s  selection  would  be  likewise  proof 
of  incompetence? 
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MRS.  RUSSELL:  I  would  not  hold  that  the  potential  com¬ 
mission  of  any  act  is  justifiable  grounds  for  a  punitive  action. 

TRIAL  EXAMINER  KIENDL:  Isn’t  that  what  this  comes 
down  to  really? 

MRS.  RUSSELL:  It  is  worse  than  that.  It  is  an  assumed 
potential  commission  of  an  act. 

TRIAL  EXAMINER  KIENDL:  We  will  assume,  Mrs. 
Russell,  for  the  purpose  of  this  discussion,  that  the  teacher  in 
question,  whoever  it  may  be,  is  a  member  of  the  Communist 
Party,  that  that  party  has,  as  one  of  its  basic  doctrines,  the 
violent  overthrow  of  our  Government  by  force  and  violence, 
that  that  teacher  is  bound  to  conform  to  what  we  roughly  call 
the  Party  Line,  but  that  he  has  never  affirmatively  done  any¬ 
thing  to  carry  out  that  doctrine,  but  that  he  is  prepared,  when, 
if  and  as  in  the  opinion  of  that  party  it  becomes  propitious 
and  advisable  to  follow  that  Party  Line,  and  to  indoctrinate 
or  attempt  to  indoctrinate  the  pupils  of  our  public  schools  with 
that  philosophy,  would  you  then  say  that  under  those  circum¬ 
stances  his  competency  as  a  teacher,  his  ability  and  his  particu¬ 
lar  pedagogical  art  was  sufficient  to  immunize  him  against 
removal  from  the  public  school  system? 

MRS.  RUSSELL:  I  could  not  accept  the  hypothetical 
premise  you  have  set  forth. 

TRIAL  EXAMINER  KIENDL:  You  don’t  accept  any  of 
my  premise.  You  say  the  proof  does  not  establish  it,  but  if 
you  assume  it  does,  would  you  then  agree  with  me  that  there 
might  be  some  plausible  argument  against  the  competency  of 
that  teacher  to  teach  in  our  public  school  system,  and  possibly 
poison  the  minds  of  our  children  and  grandchildren  in  that 
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direction  and  by  that  “in  that  direction,”  I  mean  the  destruc¬ 
tion  of  our  American  institutions  by  force  and  violence? 

MRS.  RUSSELL:  Not  ‘against  his  competency .’  I  would  go 
with  you  to  this  extent,  that  if  you  are  going  to  make  hypo¬ 
thetical  assumptions  of  that  sort,  then  you  must  extend  the 
hypothesis  to  any  other  group  which  has  or  allegedly  has  a 
very  rigid  doctrine  and  discipline.  You  would  have  to  extend 
it  to  Jehovah’s  Witnesses.  You  would  have  to  extend  it  to 
Catholics.  And,  incidentally,  this  happened  before.  We  have 
always  opposed  it  and  stood  for  the  freedom  of  every  indivi¬ 
dual  to  be  judged  by  his  own  acts  and  competence,  and  not 
by  any  alleged  requirement  of  any  group  with  which  he  may 
or  may  not  be  associated. 

TRIAL  EXAMINER  KIENDL:  Mrs.  Russell,  wouldn’t  it 
be  possible  to  extend  the  doctrine  to  any  group  or  society  that 
has  for  its  objectives  the  unconstitutional  or  unlawful  situation? 
Certainly  it  would  not  be  extended  to  the  mere  rigidity  of  the 
doctrine  of  a  party  or  society  that  has  for  its  objectives  the 
constitutional  changes  in  our  American  form  of  government, 
but  confining  it  to  the  unconstitutional  changes,  those  are 
changes  that  are  accomplished  by  force  and  revolution,  by 
forced  insurrection,  by  force  of  arms,  by  violence  or  by  other 
unlawful  means. 

Is  it  your  position,  representing  Mr.  Friedman  in  this  case, 
that  assuming  there  is  proof  that  he  is  a  Communist,  assuming 
that  there  is  proof  that  the  party  to  which  he  belongs  as  an 
active  member  or  belonged  as  an  active  member  is  engaged  in 
the  process  of  teaching  or  advocating  the  use  of  force  to  over¬ 
throw  the  government  of  the  United  States — in  that  situation, 
the  fact,  if  it  be  a  fact,  that  he  has  nothing  against  his  teaching 
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record  in  the  school,  nothing  of  any  kind  to  indicate  that  he  is 
not  qualified  to  teach  and  teach  competently  the  particular 
subject  that  he  teaches,  that  thereby  he  is  immune  from  investi¬ 
gation  by  the  Superintendent  of  Schools,  and  immune  from 
charges  of  the  character  that  are  made  against  him  in  this 
proceeding? 

MRS.  RUSSELL:  I  think  that  you  have  made  certain  state¬ 
ments — regardless  of  whether  they  are  attributed  to  the  Com¬ 
munist  Party  or  any  other  group  which,  if  true,  would  mean 
that  such  a  group  was  illegal  and  engaged  in  unlawful  activity 
and  therefore  subject  to  penalties.  That,  I  think,  opens  up  an 
entirely  different  question.  But  we  are  not  concerned  with 
that  here.  We  are  concerned  here  with  the  interpretation  made 
by  the  Corporation  Counsel  and  his  witnesses  of  what  this 
party  stands  for.  So  far  as  we  know — and  we  are  not  here  to 
defend  that  party  or  organization — so  far  as  we  know,  it  has 
not  ever  been  convicted  of  that  charge  in  any  tribunal,  and 
we  maintain  the  right  of  Mr.  Friedman  and  the  right  of  any 
teacher  in  this  school  system  and  in  any  other,  as  a  right  of 
academic  freedom,  to  be  judged  by  his  own  competence  and 
performance. 

That  extends  to  the  teacher  regardless  of  what  his  beliefs 
may  be,  and  regardless  of  what  his  associations  and  affiliations 
may  be,  so  long  as  he  doesn’t  misuse  his  position  to  indoctrinate 
or  promote  his  particular  faith,  so  long  as  he  is,  as  in  this  case, 
not  merely  competent  but  exemplary,  and  has  been  so  for  a 
quarter  of  a  century. 

TRIAL  EXAMINER  KIENDL:  Assume,  Mrs.  Russell,  that 
a  hypothetical  teacher,  not  Mr.  Friedman,  but  some  hypo¬ 
thetical  teacher  was  a  Communist,  actively  imbued  with  all  the 
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doctrines  of  that  party,  and  that  one  of  the  doctrines  was  the 
violent  overthrow  of  the  Government,  but  that  he,  in  his  dis¬ 
cretion,  decided  to  conceal  that  situation  entirely  from  every 
activity  in  which  he  was  engaged  as  a  teacher,  but  to  wait  for 
the  time  to  become  ripe,  when  he  thought  he  could  advocate 
that  sort  of  doctrine  with  some  chance  of  success,  do  you  think 
the  Superintendent  of  Schools  would  have  to  wait  or  the 
Board  of  Education  would  have  to  wait  to  make  charges  against 
that  teacher  and  to  remove  him  from  the  school  system  until 
he  actually  acted  affirmatively? 

MRS.  RUSSELL:  So  long  as  we  have  a  system  in  this 
country  of  punishment  for  acts  and  not  for  thoughts.  I  don’t 
see  how  we  could  apply  any  other  test  or  guide  in  the  treat¬ 
ment  of  the  teacher  or  citizen  generally. 

You  could  not  even  be  sure  that  those  were  a  person’s 
thoughts  or  intentions,  but  only  some  one  else’s  idea  of  what 
his  thoughts  and  intentions  were,  unless  you  had  evidence  that 
he  was  acting  upon  them. 

TRIAL  EXAMINER  KIENDL:  Then  we  don’t  agree  upon 
my  premise.  Understand,  I  am  not  trying  to  get  you  to  admit 
that  the  proof  establishes  anything.  I  respect  your  view  that 
the  proof  does  not  establish  that  he  was  a  communist,  or  that 
the  Communist  Party  was  what  the  Corporation  Counsel  con¬ 
tends  it  was.  But  if  we  assume  those  things,  do  you  think,  and 
do  you  urge  before  me,  to  adopt  the  proposition  that  the 
Superintendent  of  Schools  in  that  situation  is  not  warranted 
in  initiating  some  disciplinary  proceeding,  and  that  the  Board 
of  Education  is  not  warranted  in  concluding  that  such  a  teacher 
should  be  removed  from  the  public  schools  and  not  subject 
our  children  and  our  grandchildren  to  the  exposure  of  the 
possibility  of  that  teacher’s  becoming  active  in  that  enterprise 
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at  some  undetermined  but  possibly  close  time  in  the  immedi¬ 
ate  future? 

MRS.  RUSSELL:  As  far  as  my  own  view  on  that  question 
is  concerned,  I  think  that  I  cannot  state  it  more  succinctly  than 
I  have  in  terms  of  the  judgment  of  any  individual  by  his  acts 
and  not  by  any  thoughts  or  intentions  or  alleged  thoughts  or 
intentions. 

ACTIONS  AGAINST  CATHOLICS 

MRS.  RUSSELL:  I  would  like  to  say  once  again  that  re¬ 
gardless  of  whether  the  issue  were  that  of  a  member  of  the 
Communist  Party,  we  should  remember  that  in  the  history  of 
repression  against  teachers  and  against  citizens  generally,  there 
was  a  time — and  in  the  documents  which  I  have — not  so  very 
far  and  long  ago  in  our  own  history,  when  the  very  same 
charges  were  made  about  Catholics.  They  were  restricted  and 
they  were  not  permitted  to  teach. 

There  were  restrictions,  and  they  were  not  permitted  to 
teach  because  they  were  regarded  as  agents  of  a  foreign  power, 
and  a  foreign  power  that  sought  world  domination.  It  was 
said  that  they  put  the  interests  of  another  power  above  the 
interests  of  this  country,  and  that  at  any  time  they  were  re¬ 
quired  to  indoctrinate  they  must  do  so  because  they  had  an 
obligation  to  overcome  error  on  the  part  of  others. 

We  rejected  that  as  a  test  of  teachers.  And  even  if  there 
may  be  people  who  feel  that  way,  if  they  do  not  carry  it  out 
in  their  conduct  and  their  actions,  they  cannot  be  penalized 
for  what  they  may  think  or  for  what  someone  else  thinks  they 
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TRIAL  EXAMINER  KIENDL:  In  that  Catholic  situation 
you  refer  to,  was  there  any  contention  advanced  that  the  Catho¬ 
lic  religion  might  seek  the  overthrow  of  our  government  by 
force  and  violence? 

MRS.  RUSSELL:  In  Professor  Howard  Mumford  Jones’ 
introduction  to  his  book,  “ The  Primer  of  Intellectual  Freedom ” 
which  was  published  last  year  in  1949,  he  says,  “ Shall  Com - 
munists  be  allowed  to  teach  American  Youth?”  And  then  he 
gives  the  various  reasons  why,  as  indicated  here  in  the  course 
of  these  proceedings,  and  summarized  by  you,  some  people 
believe  that  they  should  not  be  allowed  to  teach.  Then  he  asks: 
“ Shall  Roman  Catholics  be  allowed  to  teach  American  Youth?” 
And  he  says, 

“The  question  may  come  as  a  shock  to  the  very  persons  who 
deny  Communists  the  right  to  teach.  Nevertheless,  the  oldest 
lecture  foundation  at  the  oldest  American  college  had  as  one 
of  its  specific  purposes  the  duty  of  exposing  the  errors  of 
the  Church  of  Rome,  an  assignment  that  has  been  allowed 
gracefully  to  lapse,  so  convinced  were  hundreds  of  thousands 
of  Americans  a  century  ago  that  Roman  Catholics  owed 
their  primary  allegiance  to  a  foreign  power  engaged  in  secret 
activities  looking  toward  the  capture  of  the  United  States 
Government  and  were  so  indoctrinated  by  an  absolute  theory 
of  history,  philosophy  and  the  rest  as  to  close  the  mind;  that 
they  created  a  political  party  called  the  ‘Know  Nothings / 
determined  to  reduce  Roman  Catholics  to  a  perpetual  con¬ 
dition  of  second  class  citizenship,  by  denying  them,  if  they 
could,  the  right  to  hold  positions  of  trust  in  the  Government, 
the  Army,  the  Navy,  and  so  far  as  possible,  education.” 


SUPPRESSION  OF  MASONS 

In  fact,  he  goes  on  to  show  that  in  an  earlier  period  the 
same  thing  was  applied  to  Masons,  who  were  supposed  to  be 
in  some  form  of  conspiracy  with  the  Jacobins  of  the  French 
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Revolution,  and  therefore  engaged  in  secret  activity  to  capture 
the  Government,  and  Jefferson  was  made  a  target  of  those 
who  wanted  to  drive  the  Masonic  order  out  and  to  prevent  its 
members  from  being  allowed  to  teach.  And  if  you  go  on  back, 
you  will  find  that  this  kind  of  inquiry,  and  this  kind  of  in¬ 
tolerance  toward  people  with  different  ideas  and  especially 
in  each  period  of  history,  new  and  seemingly  dangerous  ideas 
— you  will  find  that  the  same  pattern  of  fear  and  repression 
and  inquiry  was  engaged  in  by  those  who  were  in  control  of 
Government  and  its  various  agencies,  including  education. 

For  this  reason,  we  feel  that  the  schools  above  all  must  be 
kept  free  of  this  type  of  repression.  And  that  is  why,  Mr. 
Kiendl,  we  call  these  witch  hunts.  Not  because  it  is  an  easy 
word  to  use,  but  because  a  witch  hunt  is  precisely  a  trial  of 
people  not  for  anything  they  have  done,  but  for  some  alleged 
mysterious  powers  or  obligations  which  no  one  can  prove, 
which  no  one  tries  to  prove.  And  the  more  the  witch  denies  the 
charge,  the  less  he  is  believed  and  the  likelier  he  is  to  be 
burned  at  the  stake. 

We  want  our  schools  free  of  that,  and  that  is  why  we  ask 
that,  these  charges  be  dismissed. 
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Statement  by 
Mr.  Harold  Cammer 


DOCTRINE  NOT  TRIABLE 

MR.  GAMMER:  My  first  starting  point  is,  what  is  actually 
on  trial  here  is  the  doctrine  of  Marxism-Leninism,  whatever 
that  is,  or  the  Communist  Party,  and  we  say  and  it  has  been 
said  many,  many  times  that  doctrine  is  not  triable,  that  no 
conclusion  can  be  made  nor  any  findings  made  by  you  with 
respect  to  doctrine,  because  it  is  not  susceptible  of  proof,  of 
evidence. 

Historically,  in  this  country  and  in  early  times,  men  have 
always  characterized  views  and  doctrine  which  are  contrary 
to  their  vested  interests  as  subversive,  as  dangerous,  as  dis¬ 
ruptive,  as  evil,  as  bad,  and  men  can  prove — and  men  have 
proved  to  the  satisfaction  of  reasonable  men,  men  as  honest 
and  sober  as  anyone  in  this  room — that  such  doctrines  are  evil 
and  subversive  and  bad  and  hostile. 

The  clearest  statement  that  I  have  been  able  to  find  con¬ 
cerning  the  impossibility  of  trying  doctrine  is  found  in  a  letter 
from  George  Nicholas,  which  he  wrote  to  a  friend  in  connec¬ 
tion  with  the  Alien  and  Sedition  laws,  and  he  there  said: 

“Now  it  must  be  obvious  that  very  few  charges  that  will  be 
brought  .  .  .  will  be  founded  on  a  single  or  simple  fact  that 
will  be  capable  of  being  proved  by  testimony  as  might  be 
done  in  the  case  already  put,  of  a  charge  brought  against  a 
man  for  stealing  a  horse.  That  original  writings  contain  not 
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only  facts,  but  partly  reasoning  and  deductions  drawn  from 
those  facts;  and  the  object  of  the  latter  must  generally  be 
illustrated  by  the  reasonings  and  deductions  drawn  from  the 
facts  and  not  from  the  facts  themselves;  and  the  libel,  if  it  is 
one,  will  consist  generally  in  what  is  contained  in  that  reason¬ 
ing  and  those  deductions,  and  not  in  the  facts.  But  defense 
can  be  given  only  of  the  truth  of  the  facts,  and  no  testimony 
can  be  brought  to  prove  the  truth  of  opinions  stated  as  arising 
out  of  those  facts.  The  consequences  therefore  must  be  either 
that  A  will  be  found  guilty  of  the  charge  brought  against  him 
because  he  does  not  prove  the  truth  of  that  which  is  incapable 
of  being  proved;  or  that  he  will  be  found  guilty  or  acquitted 
according  to  the  political  sentiments  of  his  jury.” 

Mrs.  Russell  adverted  earlier  to  past  instances  of  persecu¬ 
tion,  of  unpopular  and,  shall  we  say,  heretical  groups,  and 
you  inquired  of  her  whether,  in  those  situations,  the  charge 
was  that  the  group  involved  sought  to  overthrow  the  govern¬ 
ment  by  force  and  violence. 

We  have  had  our  experience,  sir,  in  this  country  with  the 
Alien  and  Sedition  laws,  and  trials  were  held  under  those  laws 
before  great  judges,  before  jurors,  and,  as  a  result  of  one  of 
those  trials  reported  in  Wharton’s  State  Trials,  on  page  47, 
the  Chief  Justice  of  Massachusetts  pronounced  the  judgment 
that  the  followers  of  Jefferson  were — and  I  quote — “ apostles 
of  atheism,  anarchy,  bloodshed  and  crime,”  and  other  judg¬ 
ment  on  doctrine  were  passed  by  the  Alien  and  Sedition  judges, 
Chase,  Iradell  and  Addison. 

The  witchcraft  trials  in  Salem  were  not  the  product  of 
ignorant  and  untutored  men.  They  were  conducted  by  fair 
men,  with  due  process  of  law,  formal  due  process  of  law,  and 
had  the  support  of  such  persons  as  Sir  William  Blackstone,  our 
great  jurist,  Samuel  Johnson,  and  Joseph  Addison,  the  English 
essayist. 
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THE  BUDENZES  OF  ANOTHER  DAY 

In  this  country,  in  the  early  1820’s,  there  was  a  great 
crusade  against  Masonry,  and  one  William  Morgan,  the  Budenz 
of  his  day,  a  renegade  Mason,  wrote  a  book  and  began  a  series 
of  lectures  in  which  he  alleged  that  the  usages,  oaths  and  obli¬ 
gations  of  the  Masons  were  secret  and  conniving  and  that  — 
and  I  quote  — 

“the  whole  system  of  Masonry  belongs  to  the  power  of  dark¬ 
ness,  of  iniquity,  compounded  of  Judaism,  heathenism,  infi¬ 
delity  and  professed  Christianity,  and  that  its  tendency  is  to 
subvert  the  moral  government  of  God.  The  scriptures  are  now 
fulfilling  before  our  eyes  in  the  present  indications  of  the 
final  overthrow  of  that  long-celebrated  institution.” 

As  a  result  of  his  activities  and  of  the  activities  of  other 
renegade  Masons,  who,  Professor  Gustavus  Meyers  tells  us, 
made  their  renunciation  an  ostentatious  affair,  anti-Masons 
at  that  time  hailed  them  as  valiant  spirits  whose  testimony 
could  not  be  refuted,  instead  of  seeing  in  these  renegades 
pliant  opportunists.  Thus  were  greeted  the  Budenzes,  Patter¬ 
sons  and  Komfeders  of  another  day,  and  the  parallel  has 
been  repeated  here.  But  it  was  on  the  basis  of  such  testimony, 
the  testimony  of  such  “experts”  on  Masonry,  that  a  fierce  cam¬ 
paign  against  Masons  came  to  this  state  particularly,  as  a  result 
of  which  the  Masonic  Lodges  dropped  from  six  thousand  to 
fifty.  Masons  were  not  allowed  to  teach,  they  were  driven  from 
public  employment,  and  doctrine  was  charged  in  that  fashion, 
the  doctrine  of  Masonry. 

Reference  has  been  made  to  the  persecution  of  Catholics, 
to  the  proof  also  by  renegades  and  apostates,  in  books  which 
had  wide  circulation  and  ran  into  successive  editions  and  were 
very  profitable  to  their  authors,  that  the  Catholic  Church  was 
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an  unlawful  conspiracy  to  bring  Popery  to  this  country,  to 
establish  foreign  government,  to  overthrow  our  government, 
and  the  leading  expert  of  his  day  on  this  question  was  a  rene¬ 
gade  priest,  Father  Gevazey,  as  he  was  called.  He  was  an 
apostate  priest  and  be  proved  in  his  books  and  writings  that 
the  Bible  that  was  used  by  Catholics  was  corrupted;  that  the 
Papal  See  was  usurped  and  had  enthroned  tyranny;  that  monks 
and  nuns  were  not  only  useless  but  dangerous,  and,  in  particu¬ 
lar,  nuns  were  miserable  slaves.  He  stigmatized  Cardinals  as 
modern  types  of  ancient  Roman  pagan  senators.  A  Cardinal, 
he  said,  was  really  a  spy  and  inquisitor  for  the  Pope;  and  came 
to  America  for  the  sole  purpose  of  opposing,  persecuting  and 
fighting  against  the  Protestant  portion  in  the  community.  As  a 
result  of  his  testimony  and  the  testimony  of  other  renegades, 
like  Rebecca  Theresa  Reed,  who  wrote  a  sensational  book 
entitled,  “Six  Months  in  the  Convent” — and  that  was  so  profit¬ 
able  that  she  then  wrote  a  supplement  to  “Six  Months  in  a 
Convent” — as  a  result  Catholics  were  found  to  be  dominated 
by  foreign  influences,  and  hearings  were  held,  and  they  were 
excluded  from  the  public  schools. 

TRIAL  EXAMINER  KIENDL:  Mr.  Cammer,  are  you  try¬ 
ing  to  persuade  me  now  that  I  should  ignore  in  toto  all  the 
evidence  that  was  given  by  Mr.  Kornfeder  and  Mr.  Budenz 
as  the  result  of  these  historical  precedents  that  you  are  reciting? 

MR.  CAMMER:  I  say,  your  Honor,  you  are  incompetent 
in  a  legal  sense  to  pass  any  judgment  on  the  meaning  of 
Marxist-Leninism  or  any  other  doctrine.  I  say,  as  long  as  you 
are,  no  judgment  from  you  on  that  question  can  possibly 
settle  anything. 


TRIAL  EXAMINER  KIENDL:  Why  do  you  not,  then, 
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indicate  to  me,  if  you  have  any  argument  to  sustain  it,  how  it 
was  that  the  Court  of  Appeals  in  the  Dennis  Case,  took  exactly 
the  opposite  point  of  view?  There,  as  I  understand  it — and, 
if  I  am  wrong,  you  correct  me — the  convicted  defendants  took 
the  position  that  the  evidence  of  Mr.  Budenz  should  not  be 
admissible,  and  in  disposing  of  that  alleged  error,  Judge 
Learned  Hand  stated  unequivocally  that  he  was  an  expert. 
Here  is  his  answer: 

“He  was  as  well  qualified  as  an  expert  to  know  what  that 
meaning  was,  a  meaning  of  such  terms  as  Marxism-Leninism, 
as  anyone  could  be.  We  cannot  see  any  more  reason  to  exclude 
his  testimony  than  to  exclude  the  evidence  of  any  other  parts 
of  the  mutual  understandings  of  the  defendants.” 

He  goes  on  to  say: 

“His  other  testimony,  there  were  certain  passages  in  the  Con¬ 
stitution  which  were  innocent  on  the  face  but  meant  other 
things.” 

and  he  says  this  was  so  patently  competent  testimony  that  it 
needs  no  discussion. 

There  the  charge  against  Budenz  that  you  are  making  seems 
to  me  to  have  been,  to  some  extent,  rejected  by  the  Court 
of  Appeals. 

MR.  CAMMER:  No,  sir.  I  am  glad  you  asked  that  ques¬ 
tion,  because  this  hearing  has  been  permeated  with  the  notion 
that  the  Dennis  case  in  some  way  controls  this  case. 

In  the  Dennis  case,  eleven  defendants  were  tried  for  in¬ 
tending  to  organize  a  conspiracy  to  teach  and  advocate  the 
overthrow  of  government  by  force  and  violence.  Through  that 
trial,  and  in  his  charge  to  the  jury  Judge  Medina  charged  the 
jury  that  irrespective  of  what  the  teachings  and  doctrines  of 
the  Communist  Party  might  be,  these  eleven  defendants  were 
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tried  for  their  own  intentions,  for  their  own  acts  and  state¬ 
ments,  and  not  for  the  acts  and  statements  of  others,  and 
irrespective  of  whether  their  intent  to  effect  that  kind  of  an 
organization  was  or  was  not  effected. 

My  point  is,  sir,  that  you  can  prove  and  I  can  prove  and  any 
person  can  prove  that  any  doctrine  we  do  not  like  or  do  like  is 
good  or  bad.  I  have  earlier  in  this  case,  adverted  to  the  fact  that 
it  is  possible  to  prove  that  Capitalism  is  good  or  bad  depending 
on  your  own  predilection.  It  is  possible  to  prove  that  Com¬ 
munism  is  good  or  bad,  depending  upon  your  own  predilection. 
It  is  possible  to  prove,  and  it  has  been  proved,  I  suppose,  to  the 
satisfaction  of  a  former  Justice  of  the  United  States  Supreme 
Court  that  the  Democratic  Party  under  Truman  is  the  party  of 
Socialism.  That  is  what  Mr.  Justice  Byrnes,  or  Jimmy  Byrnes, 
recently  said.  And  it  has  been  proved,  at  least  to  the  satisfaction 
of  a  former  United  States  Senator  and  a  leading  lawyer  in  this 
city,  Mr.  John  Foster  Dulles,  that  our  present  Government  is  so 
bureaucratic  as  to  require  a  rebellion  on  the  part  of  the  Amer¬ 
ican  people.  He  said  that  in  a  speech  when  he  was  campaigning 
last  year. 

It  has  been  proved  to  the  satisfaction  of  reasonable  people 
that  the  CIO  is  wonderful  or  that  it  is  subversive  and  against 
American  institutions.  It  has  been  proved  that  the  American 
Federation  of  Labor  is  good  or  bad,  depending  on  your  view¬ 
point;  that  it  is  dedicated  to  the  overthrow  of  our  form  of  gov¬ 
ernment  or  that  it  has  raised  the  American  standard  of  living, 
and  so  with  the  Knights  of  Labor,  so  with  the  foreign  born, 
so  with  Jews  —  they  are  Communists  or  they  are  international 
bankers  —  and  that  has  been  “proved”  time  and  time  again. 

My  point  is,  sir,  that  theory  and.  doctrine,  as  distinguished 
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from  facts,  cannot  be  proved  in  a  court  of  law,  cannot  be  proved 
in  any  hearing  under  any  circumstances,  and  can  be  proved 
only  in  life  as  the  people  accept  particular  theories  or  doctrines 
to  the  extent  that  they  find  those  doctrines  or  theories  correspond 
to  their  own  experience  in  life. 

Even  if  we  were  to  say  that  doctrine  and  dogma  are  prov¬ 
able  in  a  court,  even  if  we  could  say  that  Communism  can  be 
shown  to  be  this,  that  or  the  other  thing  in  a  court  of  law,  we 
say  to  you,  sir,  that  you  cannot  make  that  finding  on  the  basis 
of  testimony  of  professional  informers  and  police  spies,  such 
as  you  have  had  in  this  hearing. 

TRIAL  EXAMINER  KIENDL:  Before  you  come  to  that, 
Mr.  Cammer,  may  I  ask  you  to  enlighten  me  as  to  what  you 
understand  this  language  to  mean  in  the  Dennis  case,  “There 
was  abundant  evidence,  if  believed,  to  show  that  they  were  all 
engaged  in  an  extensive,  concerted  action  to  teach  what  indeed 
they  do  not  disavow,  the  doctrines  of  Marxism-Leninism.  These 
doctrines  were  set  forth  in  many  pamphlets  put  in  evidence  at 
the  trial,  the  upshot  of  which  is  indeed  such  that  an  honest  jury 
could  scarcely  have  found  otherwise.”  Then  he  goes  on  to  say, 
“This  doctrine  of  violent  overthrow  of  the  Government,  forceful 
overthrow  of  the  Government,  or  other  unlawful  means.” 

Now,  in  referring  to  the  doctrines  of  Marxism-Leninism 
there,  and  the  proof  of  those  doctrines.  Judge  Learned  Hand 
indicated  there  that  doctrines  of  Marxism-Leninism  can  be  tried 
in  courts  of  law. 

MR.  CAMMER:  I  think  it  is  a  tragic  opinion,  but  quite 
apart  from  that,  what  Learned  Hand  was  there  discussing  was 
the  doctrine  as  intended  and  understood  by  these  defendants. 
He  was  not  trying  doctrine  in  the  abstract,  and  the  whole 
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opinion,  the  whole  trial,  is  around  that  central  theme  that  the 
Communist  Party  is  not  on  trial  in  this  case,  only  the  defendants, 
the  eleven  defendants’  intentions  or  aspirations  with  regard  to 
what  they  understood  and  wanted  the  Communist  Party  to  be 
was  on  trial,  but  not  the  Communist  Party  as  such. 

We  made  this  suggestion  earlier  in  the  hearing:  That  if  the 
Board  of  Education  wanted  to  hire  somebody  to  make  a  true 
meaning  as  to  what  Marxist-Leninist  theory  was,  the  most 
profitable  way  was  to  take  the  writings  of  Marxism-Leninism 
and  study  them,  perhaps  in  the  library  or  elsewhere. 

That  was  a  suggestion  made  in  all  seriousness,  because  we 
submit  that  you  cannot  take  the  doctrine  of  Marxism-Leninism, 
a  world-wide  doctrine,  expressing  a  social-political  philosophy 
which  touches  all  of  human  life  in  precisely  the  same  way  that 
some  philosophers  are  materialists  or  idealists  or  pragmatists 
or  Marxist-Leninists,  and  undertake  to  understand  that  doctrine 
on  the  basis  of  testimony  by  Kornfeder,  Budenz  and  Patterson. 

I  submit,  sir,  in  all  respect,  it  is  an  obscene  spectacle  to  try 
to  understand  writings,  serious  writings  which  are  to  be  found 
in  all  universities  and  libraries,  and  which  have  been  printed 
in  hundreds  of  millions  of  copies  throughout  the  world  and 
which  run  back  a  hundred  years,  the  most  recent  being  ten  or 
fifteen  years  ago,  and  which  have  moved  and  won,  perhaps,  a 
billion  people  in  this  world  as  adherents,  in  such  an  unscholarly 
way,  by  such  despicably  low  characters  as  Kornfeder,  Budenz, 
and  Patterson. 

I  submit  to  you,  sir,  that  no  one  would  be  interested  in  the 
opinion  of  those  characters  on  the  most  routine  question.  You 
would  not  give  a  pepper  corn  for  Mr.  Kornfeder’s  opinion  on 
a  simple  matter  like  profit-sharing,  or  on  any  social  question. 
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To  have  them  paraded  in  here  by  the  Superintendent  of  Schools 
as  experts  on  as  complicated  a  doctrine  as  Marxism-Leninism  is 
a  most  revolting  and  disgusting  spectacle. 

BATTLE  OF  THE  BOOKS 

We  do  not  have  to  be  guided  by  that  kind  of  testimony  with 
excerpts  taken  out  of  context  and  carefully  put  into  evidence  as 
though  they  were  loaded  revolvers  in  a  Magistrate’s  Court. 
Books  —  instruments  of  crime,  as  they  were  treated  in  this 
hearing  room !  These  evil,  bad  things  —  that  is  all  the  evidence 
we  had  here  —  books! 

The  Supreme  Court,  in  the  Schneiderman  case,  has  had  an 
opportunity  to  examine  the  same  classics  which  were  introduced 
in  here,  with  one  exception,  perhaps,  “The  History  of  the  Com¬ 
munist  Party  in  the  Soviet  Union.”  It  has  given  lengthy  dis¬ 
cussion  to  Stalin’s  “Foundations  of  Leninism ”  and  Lenin’s 
“Imperialism”  and  “State  and  Revolution”  and  in  the  Schneid¬ 
erman  case  that  Court  concluded,  in  a  similar  proceeding,  that 
the  doctrine  of  Marxism-Leninism,  as  advocating  the  overthrow 
of  the  government  by  force  and  violence  was  not  established, 
and  it  has  not  been  established  here.  I  would  like  to  comment 
in  this  connection  on  the  fact  that  the  books  which  were  intro¬ 
duced  into  evidence,  even  though  they  were  brought  in  by 
professional  informers  and  police  spies,  as  though  they  were 
dangerous  weapons  or  secret  writings,  are  all  publicly  sold  — 
none  of  them  was  produced  from  secret  files. 

The  evidence  makes  clear  that  extensive  efforts  have  been 
made  to  sell  them  to  the  public  and  not  to  conceal  them,  and 
that  they  have  not  been  smuggled  around  as  some  secret  code 
or  doctrine.  The  books  themselves,  whether  or  not  one  agrees 
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with  them,  one  must  recognize  are  known  throughout  the  world 
as  part  of  the  literature  of  the  social  sciences. 

TRIAL  EXAMINER  KIENDL:  Mr.  Cammer,  are  you  pre¬ 
pared  to  concede  that  some  of  the  very  books,  some  of  the  very 
passages,  some  of  the  very  pamphlets  that  were  introduced  in 
evidence  here  were  the  pamphlets  and  books  and  passages 
referred  to  in  Judge  Hand’s  opinion  in  the  Dennis  case,  where 
he  said: 

“It  is  unnecessary  to  quote  in  detail  the  many  passages  in  the 
pamphlets  and  books  published  and  disseminated  by  the  de¬ 
fendants  which  flatly  contradict  their  declarations  that  they 
mean  to  confine  the  use  of  force  or  violence  to  the  protection 
of  political  power  once  lawfully  obtained.  The  presentation 
proved  this  part  of  the  case  quite  independent  of  the  testimony 
of  the  witnesses  although  the  jury  might  have  relied  upon 
that  had  it  stood  alone.” 

MR.  CAMMER:  I  assume  they  were,  and  I  also  assume 
they  were  in  the  Schneiderman  case,  where  the  Supreme  Court 
differed  with  Judge  Hand  on  this  precise  question. 

Now,  if  we  are  going  to  take  matters  out  of  context,  take 
isolated  passages  form  here  and  there,  what  are  we  going  to 
say  about  Lincoln’s  First  Inaugural  Address,  which  is  inscribed 
on  the  south  wall  of  the  Lincoln  Memorial  in  Washington,  where 
he  says  that: 

“This  country  and  its  institutions  belong  to  the  people  who 
inhabit  it,  and  whenever  they  grow  weary  of  the  existing  gov¬ 
ernment  they  can  exercise  their  constitutional  right  to  amend 
it  or  their  revolutionary  right  to  overthrow  and  dismember  it.” 

What  shall  we  say  of  Jefferson,  who  wrote: 

“I  hold  that  a  little  rebellion  now  and  then  is  a  good  thing 
and  is  as  necessary  in  the  political  world  as  storms  in  the 
physical”? 
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Or  when  he  said  about  Shay’s  Rebellion: 

“ God  forbid  that  we  should  ever  be  twenty  years  without 
such  a  rebellion.  What  country  can  preserve  its  liberties  if 
its  rulers  are  not  warned  from  time  to  time  that  its  people 
preserve  the  spirit  of  resistance?  Let  them  take  arms.  The  tree 
of  liberty  must  be  refreshed  from  time  to  time  with  the  blood 
of  patriots  and  tyrants .” 

Does  Jefferson  therefore  stand  for  the  proposition  that  gov¬ 
ernment  must  be  overthrown  by  force  and  violence? 

What  of  our  own  Declaration  of  Independence,  which  says: 

“Whenever  any  form  of  government  becomes  destructive  of 
these  ends,  it  is  the  right  of  the  people  to  alter  or  abolish  it 
and  to  institute  new  government.” 

In  what  way  is  that  different  from  the  version  of  Marxism- 
Leninism  peddled  in  this  hearing  for  twenty-five  dollars  a  day 
plus  expenses?  And  what  is  the  difference  between  Marxism- 
Leninism  as  explained  here,  and  what  John  Adams  wrote  when 
he  said: 

“The  right  of  a  nation  to  kill  a  tyrant  in  case  of  necessity 
can  no  more  be  doubted  than  to  hang  a  robber  or  to  kill 
a  flea”? 

And  was  it  advocating  the  overthrow  of  our  government  by 
force  and  violence  when  Alexander  Hamilton  said,  that: 

“The  people,  if  we  trade  birthrights,  may  exert  their  original 
right  of  self-defense  and  overthrow  their  usurpers”? 

And  when  Thoreau  wrote  that: 

“All  men  recognized  the  right  of  revolution” ? 

And  in  our  own  time  when  Mr.  Justice  Rutledge  in  1947,  at 
the  University  of  Kansas,  referred  to: 

“the  inalienable  right  of  revolution  which  our  fathers  exer¬ 
cised  in  the  Declaration  of  Independence”? 
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Do  those  excerpts  out  of  context,  as  general  statements, 
establish  that  those  speakers  advocated  the  overthrow  of  our 
government  by  force  and  violence? 

The  Supreme  Court  said,  discussing  these  very  classics 
brought  in  here  as  tools  of  crime  by  the  Corporation  Counsel, 

“Books,  book  burnings,  the  difficulties  of  this  method  of 
proof”  - —  reading  excerpts  they  were  talking  about — “are  here 
increased  by  the  fact  that  there  is  unfortunately  no  absolutely 
accurate  test  of  what  a  political  party’s  principles  are.  Politi¬ 
cal  writings  are  often  over-exaggerated  polemics,  bearing  the 
imprint  of  the  period  and  the  place  where  written.  Philoso¬ 
phies  cannot  generally  be  stated  in  vacuo.  Meaning  may  be 
wholly  destroyed  by  lifting  sentences  out  of  contexts  instead 
of  constituting  them  as  part  of  an  organic  whole.” 

And  I  submit,  sir,  that  we  have  had  an  exhibition  of  the 
most  unscholarly,  unworthy  way  of  proving  a  doctrine  or  dis¬ 
cussing  a  doctrine,  and  as  indecent  a  way  as  we  could  possibly 
have. 


ON  GUILT  BY  ASSOCIATION 

My  next  point,  sir — and  this  is  related  to  the  general  argu¬ 
ment:  Mr.  Friedman  has  been  subjected  to  the  unconstitutional 
charge  of  guilt  by  association.  He  has  been  tried  here  because 
Mr.  Kornfeder  went  to  Russia  on  a  false  passport,  because 
Mr.  Patterson  did  what  he  says  he  did,  and  lots  of  other  things. 

Now,  there  has  been  a  lot  of  other  talk  about  guilt  by  asso¬ 
ciation.  I  just  would  like  to  refer  —  I  do  not  have  it  at  hand 
but  I  can  quote  it  quite  accurately  - — -  when  Alfred  Smith  was 
running  for  President  in  1928,  there  was  a  public  letter  ad¬ 
dressed  to  him  in  the  “ Atlantic  Monthly which  was  the  concern 
of  many  Americans,  that  as  a  Catholic  he  would  be  subject  to 
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answering  to  the  Pope.  And  Governor  Smith,  answering  that 

letter,  said: 

“Are  all  Catholics  poured  from  the  same  mold?  Is  every 

Catholic  to  be  held  responsible  for  everything  said  in  the 

Encyclical?” 

And  we  say  here,  especially  in  view  of  the  fact  that  these 
witnesses  testified  that  their  machinations  were  concealed  even 
from  the  rank  and  file  of  the  Communist  Party,  that  not  every' 
member  of  the  Communist  Party  can  be  held  responsible  for 
the  Communist  Party  or  for  what  each  and  every  member  of 
the  Communist  Party  has  been  alleged  to  have  done  over  twenty 
years. 

DUE  PROCESS  OF  LAW 

My  next  point  is  that  in  this  case  we  have  been  denied  due 
process  because  we  have  gone  far,  far  from  the  issues  even  as 
outlined  in  this  proceeding,  and  all  I  need  say  about  that  is 
that  under  the  charges  and  specifications  as  narrowed  by  the 
bill  of  particulars,  we  were  directed  to  a  period  from  1944  to 
1947.  Instead,  we  have  been  wandering  to  a  period  from  1920, 
during  the  Palmer  raids,  when  Mr.  Komfeder  was  in  Spain, 
and  how  he  got  here,  and  whether  he  spoke  or  did  not  speak 
English,  all  of  those  things,  to  things  that  Mr.  Patterson  is  sup¬ 
posed  to  have  done  or  remembered  with  his  miraculous  memory, 
to  Mr.  Budenz’  flirtations  with  various  opinions  and  ideas  — 
everything  except  the  period  mentioned  in  this  case. 

"EXPERTS"  DISAGREE 

Now,  in  that  connection,  sir,  on  the  question  of  experts,  we 
say  that  the  proof  of  our  position  that  you  cannot  try  dogma  is 
proved  by  these  very  experts. 
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You  have  different  definitions  of  democratic  centralism  from 
Patterson  and  from  Kornfeder,  and  there  are  clear  definitions 
in  the  books.  You  have  different  definitions  of  the  proletarian 
dictatorship  from  Patterson  and  Kornfeder. 

You  have  testimony  that  secret  names  were  used  in  a  con¬ 
spiratorial  and  illegal  way,  and  all  of  these  witnesses  come 
in  with  their  own  names,  and  the  police  spy  comes  in  with  a 
paper  which  she  says  she  got  somewhere  along  the  way  with 
a  correct  name,  allegedly  correct  name,  of  Mr.  Friedman  and 
no  false  names. 

All  of  these  inflammatory,  prejudicial  things  brought  out 
by  these  witnesses,  are  contradicted  by  each  other,  and  I  submit 
no  one  knows  what  to  believe  irom  that  kind  of  testimony. 

But  more  significantly,  we  have  from  the  police  spy  a  pic¬ 
ture  of  the  Communist  Party  which  completely  destroys  the 
conspiratorial  picture  of  the  Party  presented  by  Kornfeder 
and  Patterson,  and  Budenz. 

We  have  the  testimony  of  a  woman  who  says  she  wanted  to 
join,  she  wrote  a  letter,  she  got  a  phone  call,  she  came. to  a  meet¬ 
ing;  everyone  acted  in  a  perfectly  normal  way,  names .  were 
used.  And  what  did  they  discuss  there?  Did  they  discuss  Korn- 
feder’s  meetings  with  Stalin’s  secretary? 

They  discussed  strikes,  support  of  strikers.  Certainly  no  one, 
whether  one  sympathizes  with  labor  or  not,  no  one  can  possibly 
say  that  that  is  an  illegal  activity.  They  discussed  support  for 
the  election  of  Marcantonio,  assuming  her  recollection  on  that 
point  was  correct.  Certainly  that  was  a  proper  and  legal  activity, 
whether  or  not  one  disagrees  with  Marcantonio;  support  for  the 
designation  of  Wallace  as  Secretary  of  Commerce;  certainly  a 
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proper  and  legal  activity,  regardless  of  whether  one  agrees  or 
disagrees  with  Wallace;  Jim  Crow,  the  fight  against  Jim  Crow, 
and  that  sort  of  thing;  the  situation  in  Greece. 

They  listened  to  speakers  discuss  Marxism-Leninism,  and 
they  do  not  have  to  listen  to  that  only  under  “proper”  auspices. 
There  was  a  lot  of  discussion  about  more  democracy  in  this 
organization,  contrary  to  Komfeder’s  notion  or  testimony  that 
Stalin  sits  over  there  and  sends  orders  to  Friedman,  and  stuff 
like  that. 

You  have  one  picture  of  the  organization  from  the  police 
spy,  a  totally  different  underground  picture  from  Komfeder, 
Budenz  and  Patterson. 

And  even  if  Patterson  were  to  be  believed,  there  was  nothing 
conspiratorial  about  the  meeting  to  which  he  testified,  to  organ¬ 
ize  students  for  a  March  on  Washington  in  connection  with  the 
Scottsboro  case,  or  whatever  it  was. 

It  is  perfectly  clear  now  that  the  true  defendant  in  this  case 
is  the  Communist  Party.  You  refused  intervention  to  the  Com¬ 
munist  Party  when  they  came  in  here  and  asked  to  be  heard, 
and  the  only  finding,  the  only  way  in  which  you  could  find 
Friedman  subject  to  dismissal  is  by  a  finding  by  you  against 
the  Communist  Party,  that  it  is  an  illegal  organization. 

The  Communist  Party  is  not  before  you,  sir.  Neither  you 
nor  the  Board  have  jurisdiction  over  the  Communist  Party,  and 
under  any  principles  of  American  or  Anglo-Saxon  or  common 
law  justice,  no  finding  of  guilty  can  be  made  against  the  Com¬ 
munist  Party  unless  it  is  before  you,  unless  you  have  given  to 
it  notice  and  an  opportunity  to  be  heard,  and  you  denied  that 
opportunity  to  it. 
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So  that  we  are  here  trying  an  absent  defendant.  We  are  not 
trying  Mr.  Friedman.  And  we  submit  that  under  established 
principles  of  justice  and  due  process,  no  finding  can  be  made 
against  the  Communist  Party  in  this  case,  and  because  of  that, 
the  proceeding  must  be  dismissed. 

EXERCISE  OF  RIGHTS 

Now,  our  seventh  point,  sir,  is  that  all  of  the  acts  which  are 
charged  against  Mr.  Friedman  flow  from  his  exercise  of  rights 
guaranteed  against  infringement  by  the  First  Amendment  to  the 
Federal  Constitution,  and  by  the  Bill  of  Rights  to  the  State 
Constitution. 

Everything  testified  to  here  involving  Mr.  Friedman  related 
to  the  exercise  by  him  of  the  right  to  read,  the  right  to  think, 
the  right  to  listen,  the  right  to  march  in  May  Day  parades,  the 
right  to  support  strikers,  and  so  on. 

None  of  those  things,  the  exercise  of  none  of  those  things, 
can  be  abridged  by  punishment.  In  the  United  States  against 
Lovett,  removal  from  public  office,  is  equal  to  criminal  punish¬ 
ment.  The  Court  held  that  removal  from  public  employment 
was  the  equivalent  of  conviction  for  crime  and,  therefore,  subject 
to  bill  of  attainder  provisions  of  the  Constitution. 

IMPROPER  MOTIVES 

We  have  been  denied  due  process  by  the  denial  to  us 
of  the  opportunity  to  prove  that  the  charges  preferred  against 
Mr.  Friedman  originated  in  bad  faith  on  the  part  of  the  Superin¬ 
tendent  and  from  improper  motives. 

Now,  it  is  important  that  citizens  are  subject  only  to  charges 
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brought  by  prosecuting  authorities  in  good  faith,  and  that  they 
are  immune  to  charges  brought  by  public  officials  in  bad  faith. 

Mr.  Friedman  has  been  in  the  school  system  for  twenty-four 
years.  The  Superintendent  chose  to  dismiss  Mr.  Friedman,  or 
to  suspend  him  or  to  prefer  charges  against  him,  at  a  time  when, 
after  three  years  of  superintendency,  of  Dr.  Jansen’s  superin¬ 
tendency,  the  school  system  was  in  the  most  chaotic  and  de¬ 
plorable  condition  that  it  has  ever  been. 

Extra-curricular  activities  have  been  discontinued  on  the 
part  of  teachers,  the  high  school  students  were  on  strike.  The 
Mayor  of  this  city,  Mr.  O’Dwyer,  was  under  severe  criticism  for 
the  mistreatment,  for  the  brutality  to  which  he  had  subjected 
the  pupils  when  they  met  in  City  Hall  a  day  or  two  before  the 
suspensions.  Board  Member  Marshall  had  but  shortly  previously 
made  charges  that  there  was  a  concerted  effort  on  the  part  of 
the  other  Board  members  to  conceal  graft  and  corruption  in  the 
administration  of  the  Board  of  Education. 

At  that  moment,  after  twenty-four  years  of  service  by  Mr. 
Friedman,  the  Superintendent,  going  around,  hiding  his  own 
inadequacy  and  incompetence  under  charges  that  subversive 
influences  were  somewhere  at  work,  at  that  moment  he  chose  to 
suspend  Mr.  Friedman  and  seven  other  teachers,  and  he  chose 
to  suspend  seven  other  Jewish  teachers,  and  we  were  deprived 
of  the  opportunity  to  prove  that  there  has  been  a  consistent 
pattern  by  this  incompetent  Superintendent  to  hide  his  bigotry 
and  prejudice  by  consistent  disregard  of  misconduct  in  the  class¬ 
room  by  teachers  of  the  non-Jewish  faith,  and  by  the  way  in 
which  he  calls  out  the  fire  engines  and  personally  takes  charge 
of  every  job  where  there  is  a  complaint  made  about  a  Jewish 
teacher.  •  '-:i  — - . 
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I  might  say  that  we  are  not  the  only  ones  who  accuse 
Superintendent  Jansen  of  this  bias  and  bigotry,  and  knuckling 
under.  The  press  of  June,  ’49  showed  that  Bishop  Gilbert  and  a 
host  of  parents’  organizations  were  accusing  him  of  the  very 
same  thing,  and  he  made  promises  to  investigate  and  correct 
the  situation,  and  has  not  done  a  thing  about  it,  and  it  is  an 
open  and  notorious  fact. 

1  have  many  newspaper  clippings  to  demonstrate  it,  and  I 
would  not  want  you  nor  anyone  else  to  get  the  impression  that 
this  is  a  concoction  by  us  because  we  face  these  charges. 

I  think  the  Superintendent’s  bias  and  prejudice  is  best  illus¬ 
trated  by  the  drastic  action  he  took  against  these  eight  Jewish 
teachers  because  they  refused  to  answer  his  questions  concern¬ 
ing  their  political  affiliations. 

WIDE  CONTROVERSY 

Now,  sir,  I  submit  that  even  though  you  may  ultimately  find 
that  Superintendent  Jansen  had  a  right  to  put  these  questions, 
and  even  though  the  Board  and  the  Courts  may  ultimately 
sustain  them,  the  question  is  not  free  from  doubt. 

There  is  a  wide  controversy  in  the  academic  world  today, 
sir,  as  you  know,  concerning  the  right  of  authorities  to  put  this 
question.  Yesterday’s  Times  contains  a  long  and  moving  letter 
from  the  Provost  Marshal  Emeritus  of  the  University  of  Cali¬ 
fornia  imploring  his  colleagues  to  adhere  to  their  position  and 
not  to  answer  these  questions.  The  faculties  of  Yale,  Harvard 
and  Princeton  have  publicly  and  recently  denounced  efforts  by 
supervisors  to  put  questions  concerning  Communist  membership 
and  affiliation. 
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At  best,  the  situation  warranted  a  proper  test  in  a  calm 
atmosphere  with  opportunity  for  discussion,  and  did  not  require 
treatment  as  though  a  police  sergeant  were  browbeating  a  witness 
suspected  of  a  crime. 

Dr.  Jansen  was  courteously  requested  to  permit  the  attend¬ 
ance  of  counsel.  Several  letters  were  written  to  him.  He  ignored 
these  letters.  His  tone  of  voice  in  that  interview  was  that  of  a  cop 
calling  in  a  suspect  somewheres.  And  certainly  the  drastic  action 
against  eight  teachers,  when  one  test  case  would  have  been 
sufficient,  suspending  them,  demonstrates  his  bias  and  his  prej¬ 
udice  against  these  teachers,  against  Jewish  teachers. 

Now,  there  was  no  insubordination  here.  We  submit,  sir, 
that  a  teacher  has  the  right  to  question  the  authority,  in  a 
proper  way,  in  a  courteous  way,  in  a  civil  way,  even  though  he 
himself  is  subjected  to  discourtesy,  of  his  superior  to  put  this 
question.  It  is  a  difficult  question.  The  refusal  was  not  wilfull, 
but  in  the  exercise  of  good  faith,  in  the  exercise  of  the  right  to 
make  a  test  of  this  very,  very  important  constitutional  and  edu- 
caional  problem.  And  it  would  be  unfair,  we  submit,  under  the 
circumstances,  to  find  Mr.  Friedman  guilty  of  insubordination. 
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